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Background: High-school student's parents brought action against county school district, board of education, board members, superintendent, high-school principal, assistant principal, and clinic nurse, seeking award of damages for injuries suffered by student when he was assaulted by fellow student. The State Court, Gwinnett County, Howard Cook, J., granted defendants' motion for judgment on the pleadings. Parents appealed. The Court of Appeals, 278 Ga.App. 866, 630 S.E.2d 103, reversed. Defendants filed petition for writ of certiorari, which was granted.

Holdings: The Supreme Court, Benham, J., held that:
(1) action mandated by statute requiring school board and superintendent to prepare school safety plan is a discretionary duty, not ministerial duty, for purposes of official immunity; overruling Leake v. Murphy, 274 Ga.App. 219, 617 S.E.2d 575;

(2) statute requiring school personnel to report crimes committed by students upon school property does not create a civil cause of action;

(3) neither Eighth Amendment nor Due Process Clause of Fourteenth Amendment imposed ministerial duty on part of principal, assistant principal, or nurse to provide medical care to student; and

(4) alleged malice regarding purported failure to provide immediate medical care to student did not constitute “actual malice” and thus was insufficient to overcome official immunity for discretionary acts.

Decision of Court of Appeals reversed.
BENHAM, Justice.
*197 Timothy Bajjani was assaulted by a fellow student while both were attending North Gwinnett High School and suffered severe **56 injuries as a result. Acting individually and on behalf of Timothy, Timothy's parents filed a lawsuit against the Gwinnett County School District, the Gwinnett County Board of Education and the individual members thereof, the superintendent of the Gwinnett County school system, and the principal, assistant principal, and clinic nurse of North Gwinnett High School. The Bajjanis dismissed their claims against the school district, the board of education, and the board members and employees in their official capacities, leaving as defendants the members of the board of education and the principal, the assistant principal, and the clinic nurse in their individual capacities. The trial court granted the defendants' motion for judgment on the pleadings after finding they were entitled to official immunity.
On appeal, the Court of Appeals reversed the judgment after making three determinations: with regard to the allegation of negligent performance of the statutory duty to create a school safety plan that addressed security issues (OCGA § 20-2-1185(a), (c)), the court ruled that the absence from the record of a school safety plan precluded the grant of judgment on the pleadings (see Leake v. Murphy, 274 Ga.App. 219, 617 S.E.2d 575 (2005)); a claim of negligence per se for failing to report immediately to the district attorney and the police the name of the student believed to have committed an aggravated battery on school property (see OCGA § 20-2-1184(b)) was viable because Timothy was a member of the class the statute was intended to protect and the harm he suffered-the aggravation of his injuries resulting from the delay in medical care the recipients of the report would have summoned-was the harm the statute was intended to guard against; and the claim that school personnel failed to obtain immediate medical care for Timothy was viable because school personnel had a ministerial duty to provide the student with adequate medical attention and, even if the duty were discretionary rather than ministerial, the allegations of wilfulness, corruption, and malice were circumstances which could abrogate immunity defenses. Bajjani v. Gwinnett County Sch. Dist., 278 Ga.App. 866, 630 S.E.2d 103 (2006). We granted the defendants' petition for a writ of certiorari to the Court of Appeals to review whether that court correctly determined the defendants were not entitled to judgment on the pleadings.
[1] [2] 


 HYPERLINK "http://web2.westlaw.com/result/documenttext.aspx?vr=2.0&rp=%2fWelcome%2fGeorgia%2fdefault.wl&effdate=1%2f1%2f0001+12%3a00%3a00+AM&sskey=CLID_SSSA27579256&cxt=DC&fmqv=s&rlti=1&ss=CNT&rs=WLW8.01&eq=Welcome%2fGeorgia&rltdb=CLID_DB27579256&db=GA-CS&cnt=DOC&fn=_top&sv=Split&n=1&scxt=WL&cfid=1&rlt=CLID_QRYRLT28579256&origin=Search&mt=Georgia&service=Search&query=%22SCHOOL+BOARD%22+%2fS+%22IMMUNITY%22&method=TNC" \l "F32012538492#F32012538492" 
[3]
 

1. The Court of Appeals rejected the assertion by the defendant school superintendent and board of education members that official *198 or qualified immunity protected them from the personal liability the plaintiffs sought to impose upon them with regard to the creation of a school safety plan pursuant to OCGA § 20-2-1185.FN1 The Georgia Constitution provides:
FN1. OCGA § 20-2-1185(a) states:Every public school shall prepare a school safety plan to help curb the growing incidence of violence in schools, to respond effectively to such incidents, and to provide a safe learning environment for Georgia's children, teachers, and other school personnel. Such plan shall also address preparedness for natural disasters, hazardous material or radiological accidents, acts of violence, and acts of terrorism. School safety plans of public schools shall be prepared with input from students enrolled in that school, parents or legal guardians of such students, teachers ..., community leaders, other school employees and school district employees, and local law enforcement, fire service, public safety, and emergency management agencies....


In subsection (c), the statute provides that “[s]chool safety plans prepared by public schools shall address security issues in school safety zones....”
Except as specifically provided by the General Assembly in a State Tort Claims Act, all officers and employees of the state or its departments and agencies may be subject to suit and may be liable for injuries and damages caused by the negligent performance of, or negligent failure to perform, their ministerial functions and may be liable for injuries and damages if they act with actual malice or with actual intent to cause injury in the performance of their official functions.... 

1983 Ga. Const., Art. I, Sec. II, Par. IX (d). Under this constitutional provision,
[q]ualified immunity “protects individual public agents from personal liability for discretionary actions taken within the scope of their official authority, and done without wilfulness, malice, or corruption.” [Cit.] Under Georgia law, a public officer or employee may be personally liable only for ministerial acts negligently performed **57 or acts performed with malice or intent to injure. [Cit.] The rationale for this immunity is to preserve the public employee's independence of action without fear of lawsuits and to prevent a review of his or her judgment in hindsight. [Cit.] 
Cameron v. Lang, 274 Ga. 122, 123(1), 549 S.E.2d 341 (2001). The threshold issue for resolution is whether the Court of Appeals correctly determined that the defendants acts or failure to act were ministerial.
Relying on its decision in Leake v. Murphy, supra, 274 Ga.App. 219, 617 S.E.2d 575 (“ Leake I”), the Court of Appeals determined that the preparation *199 of a school safety plan was a ministerial duty FN2 that the legislature had conferred upon the county school board and the county school superintendent by enacting OCGA § 20-2-59,FN3 and the absence of the plan from the appellate record precluded the grant of judgment on the pleadings. We conclude the holding in Division 1 of Leake I is incorrect; accordingly we overrule that portion of Leake I upon which the Court of Appeals relied.
FN2. But see Leake v. Murphy, 284 Ga.App. 490(2), 644 S.E.2d 328 (2007) (“ Leake II”) in which the Court of Appeals determined that the third sentence of OCGA § 20-2-1185(a) (stating that the school safety plan “shall be prepared with input from students ..., parents ..., teachers, ...” and other groups of individuals) imposed a discretionary duty upon the board and superintendent.
FN3. OCGA § 20-2-59 states, “The county school superintendent and county board of education shall make rules to govern the county schools of their county.”

[4] We apply the same test used by the Court of Appeals in this case and in both Leake I, supra, 274 Ga.App. at 221, 617 S.E.2d 575 and Leake II, supra, 284 Ga.App. at 495, 644 S.E.2d 328:
A ministerial act is commonly one that is simple, absolute, and definite, arising under conditions admitted or proved to exist, and requiring merely the execution of a specific duty. A discretionary act, however, calls for the exercise of personal deliberation and judgment, which in turn entails examining the facts, reaching reasoned conclusions, and acting on them in a way not specifically directed. 
Leake I found a ministerial duty based solely on the presence of the word “shall” in the first sentences of OCGA § 20-2-1185(a) and (c). We agree with the Court of Appeals that, as a rule of statutory construction, “ ‘[s]hall’ is generally construed as a word of mandatory import.” O'Donnell v. Durham, 275 Ga. 860, 861(3), 573 S.E.2d 23 (2002). However, we disagree that a statutorily-mandated action is the equivalent of a ministerial act that deprives the actor of official immunity if done negligently. OCGA § 20-2-1185(a) is a textbook example of the difference between statutorily-mandated action and a ministerial act, as it clearly requires that action be taken and sets forth parameters for the action to be taken, but the action required is not “simple, absolute, and definite, arising under conditions admitted or proved to exist, and requiring merely the execution of a specific duty” that is the hallmark of a ministerial duty. Leake I, supra, 274 Ga.App. at 221, 617 S.E.2d 575; Leake II, supra, 284 Ga.App. at 495, 644 S.E.2d 328. Rather, the statutory mandate that a school safety plan be created calls for the plan's creator to exercise a discretionary duty-“the exercise of personal deliberation and judgment, which in turn entails examining *200 the facts, reaching reasoned conclusions, and acting on them in a way not specifically directed” (id.)-since the statute requires the creation of a school safety plan that has three goals (“to help curb the growing incidence of violence in schools, to respond effectively to such incidents, and to provide a safe learning environment” (OCGA § 20-2-1185(a)); that addresses preparedness for five specified threats to school safety (“natural disasters, hazardous materials or radiological accidents, acts of violence, and acts of terrorism”) as well as “security issues in school safety zones” (OCGA § 20-2-1185(c)); and is prepared with input from a variety of persons (“students enrolled in that school, parents or legal guardians of such students, teachers in that school, community leaders, other school employees and school district employees, and local law enforcement, fire service, public safety, and emergency management agencies”). We conclude that the mandated action set forth in OCGA § 20-2-1185 is a **58 discretionary duty rather than a ministerial duty.
[5] 

2. Plaintiffs alleged that OCGA § 20-2-1184 FN4 imposed upon the school principal, assistant principal, and clinic nurse a duty to report the commission by a student upon school property of statutorily-delineated prohibited acts, and asserted that the failure of the school employees to comply with that duty subjected them to liability for negligence per se. Noting that negligence per se arises when a statute is violated, the person injured by the violation is within the class of persons the statute was intended to protect, and the harm complained of was the harm the statute was intended to guard against ( Hubbard v. Dept. of Transp., 256 Ga.App. 342(3), 568 S.E.2d 559 (2002)), the Court of Appeals determined that Timothy, as a high school student, was a member of the class of persons the reporting requirements were intended to protect, and aggravation of Timothy's injuries caused by the delay in medical treatment brought about by the failure to report immediately was the harm the statute was intended to guard against. After observing that a factfinder could find a causal connection between the failure to report and Timothy's aggravated injuries, the Court of Appeals concluded that plaintiffs' claim based on the purported violation of the statute's reporting requirements survived the motion for judgment on the pleadings.
FN4. OCGA § 20-2-1184(a) requires a teacher or other school employee who has reasonable cause to believe that a student has committed on school property a statutorily-proscribed act to immediately report to the school principal or president the name of the student and the act committed. Subsection (b) requires the recipient of such a report who has reasonable cause to believe the report is valid to make an oral report thereof immediately to the school system superintendent and the appropriate police authority and district attorney.
[6] [7] OCGA § 20-2-1184(d) states that “[a]ny person required to make a report pursuant to this Code section who knowingly and willfully *201 fails to do so shall be guilty of a misdemeanor.” Where the breach of a statutory duty can result in criminal liability, the statute is penal in nature and “ ‘the violation of a penal statute does not automatically give rise to a civil cause of action on the part of one who is [purportedly] injured thereby.’ ” Oswald v. American National Can Co., 194 Ga.App. 882, 883, 392 S.E.2d 26 (1990). See also Cox Broadcasting Corp. v. Cohn, 231 Ga. 60, 61, 200 S.E.2d 127 (1973), rev'd on other grounds, 420 U.S. 469, 95 S.Ct. 1029, 43 L.Ed.2d 328 (1975). “[C]ivil liability may be authorized where the legislature has indicated a strong public policy for imposing a civil as well as criminal penalty for violation of a penal statute.” Key v. Grant, 238 Ga.App. 818(1), 520 S.E.2d 277 (1999). See Norris v. Sigler Daisy Corp., 260 Ga. 271(1), 392 S.E.2d 242 (1990) (violation of criminal usury statute can give rise to civil cause of action to recover interest); Borison v. Christian, 257 Ga.App. 257(1), 570 S.E.2d 696 (2002) (violation of statute limiting bail bond compensation can give rise to civil cause of action to recover excess payment). There is no indication that the legislature intended to impose civil liability in addition to the criminal sanctions set forth in a statute where, as here, nothing in the provisions of the statute creates a private cause of action in favor of the victim purportedly harmed by the violation of the penal statute. Troncalli v. Jones, 237 Ga.App. 10(1), 514 S.E.2d 478 (1999) (enactment of criminal stalking statute did not create a tort of stalking); Vance v. T.R.C., 229 Ga.App. 608(1)(a), 494 S.E.2d 714 (1997); Cechman v. Travis, 202 Ga.App. 255(1), 414 S.E.2d 282 (1991) (penal statute requiring report of suspected child abuse does not create a private cause of action in tort in favor of child whose abuse was not reported). While OCGA § 20-2-1184 establishes Georgia's public policy concerning the need to report timely to the appropriate authorities the identity of students who commit certain proscribed acts on school grounds, it does not create a civil cause of action for damages in favor of the victim or anyone else for the purported failure to report timely. Cox Broadcasting Corp. v. Cohn, supra. Accordingly, defendants were entitled to judgment on the pleadings with regard to this cause of action, and the Court of Appeals erred in holding otherwise.

[8] 3. While acknowledging the holding in Teston v. Collins, 217 Ga.App. 829(1), 459 S.E.2d 452 (1995), that the decisions made by a school principal and a school teacher with **59 regard to medical care for a student injured on campus are “purely discretionary,” the Court of Appeals in Bajjani found that public school employees should owe a ministerial duty to provide medical care to children attending public school and opined there was a factual issue remaining in this case as to whether that ministerial duty had been breached with regard to Timothy. The Court of Appeals cited Cantrell v. Thurman, 231 Ga.App. 510, 499 S.E.2d 416 (1998), a case in which Cantrell, a jail *202 inmate, sought damages under 42 USC § 1983 from the sheriff who had custody of him, for depriving him of his Eighth Amendment right to be free from cruel and unusual punishment and substantive due process provided by the Fourteenth Amendment by purportedly denying adequate medical care to a jail inmate. In Cantrell, the Court of Appeals affirmed the trial court's grant of summary judgment to the sheriff on Cantrell's constitutional claims and on his tort claims to which the sheriff had raised the defense of official immunity, but the appellate court opined that the sheriff's duty to provide adequate medical attention to inmates was ministerial and not subject to official immunity. Id. at 514, 499 S.E.2d 416.
[9] 
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To the extent the provision of medical care is a ministerial act because the duty is imposed by statute FN5 and “because medical care is a fundamental right” ( Cantrell, supra at 514, 499 S.E.2d 416), the holding in Cantrell is not applicable to the case before us because neither OCGA § 20-2-1184 nor § 20-2-1185, the statutes at issue in this case, expressly imposes on public school employees a duty to provide medical aid to students, and the constitutional right to medical care enjoyed by a jail inmate is not shared by a student in a public school. The United States Supreme Court has ruled that “the [U.S.] Constitution imposes upon the State affirmative duties of care and protection [including medical care] with respect to particular individuals .... when the State by the affirmative exercise of its power so restrains an individual's liberty that it renders him unable to care for himself....” DeShaney v. Winnebago County Dept. of Social Services, 489 U.S. 189, 198-200, 109 S.Ct. 998, 103 L.Ed.2d 249 (1989). The Eighth Amendment requires the State to provide adequate medical care to prisoners ( Estelle v. Gamble, 429 U.S. 97, 97 S.Ct. 285, 50 L.Ed.2d 251 (1976)), and the substantive component of the Due Process Clause of the Fourteenth Amendment requires the State to provide adequate medical care to involuntarily-committed mental patients ( Youngberg v. Romeo, 457 U.S. 307, 102 S.Ct. 2452, 73 L.Ed.2d 28 (1982)), and to suspects in police custody who were injured while being apprehended. City of Revere v. Massachusetts General Hospital. 463 U.S. 239, 103 S.Ct. 2979, 77 L.Ed.2d 605 (1983). However, the Court has stated it “do[es] not, of course, suggest that public schools as a general matter have such a degree of control over children [attending school under compulsory education laws] as to give rise to a constitutional ‘duty to protect.’ ” Vernonia School Dist. 47J v. Acton, 515 U.S. 646, 655, 115 S.Ct. 2386, 132 L.Ed.2d 564 (1995). The U.S. Court of Appeals for the Eleventh Circuit expressly rejected the argument that compulsory school *203 attendance laws gave rise to a constitutional duty to provide care and to protect students because “[b]y mandating school attendance, the state simply does not restrict a student's liberty in the same sense that it does when it incarcerates prisoners or when it commits mental patients involuntarily.” Wyke v. Polk County School Board, 129 F.3d 560, 569 (11th Cir.1997).
FN5. OCGA § 42-4-4(a)(2) expressly assigns to a sheriff the duty “[t]o furnish persons confined in the jail with medical aid, heat, and blankets....”
In keeping with the Supreme Court's binding precedent with regard to the interpretation of the Eighth Amendment and the Due Process Clause of the Fourteenth Amendment, and the Eleventh Circuit's persuasive authority on the subject, we conclude that neither the Eighth Amendment nor the Due Process Clause of the Fourteenth Amendment can serve as the basis for a ministerial duty on the part of school employees to provide medical care to Timothy. In light of that conclusion and the lack of an express statutory duty imposed on school employees to provide medical care to students, we conclude the Court of Appeals erred in relying **60 on Cantrell to deny judgment on the pleadings to the defendants on the ground that there existed a ministerial duty to provide medical care.

[12] 
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4. In the final two sentences of its opinion, the Court of Appeals alternatively concluded that the plaintiffs' complaint contained allegations of malice sufficient to draw into question the applicability of official immunity to the discretionary acts of the defendants, noting that plaintiffs' complaint contained allegations that the defendants acted with wilfulness, corruption, and malice.FN6 A public agent's acts do not have official immunity if they are discretionary acts committed “with actual malice or with intent to cause injury.” 1983 Ga. Const., Art. I, Sec. II, Para. IX(d). “Actual malice,” as that term is used in the constitutional provision, denotes “express malice,” i.e., “a deliberate intention to do wrong,” and does not include “implied malice,” i.e., the reckless disregard for the rights or safety of others. Merrow v. Hawkins, 266 Ga. 390, 391-392, 467 S.E.2d 336 (1996). A “deliberate intention to do wrong” such as to constitute the actual malice necessary to overcome official immunity must be the intent to cause the harm suffered by the plaintiffs. In contrast, plaintiffs' allegations of malice are of deliberate acts of wrongdoing done with reckless disregard for the safety of others. As such, they do not allege the actual malice necessary to overcome official immunity for discretionary *204 acts. See Phillips v. Hanse, 281 Ga. 133(2), 637 S.E.2d 11 (2006); Adams v. Hazelwood, 271 Ga. 414, 520 S.E.2d 896 (1999). Accordingly, the Court of Appeals's alternative conclusion is unsound, and the denial of judgment on the pleadings must be reversed.
FN6. Plaintiffs alleged in their complaint that “this failure [to develop and implement an effective security plan] is both wilful and wanton, malicious and corrupt arising solely from a systemic need to avoid publicity as an unsafe school system ...”; “this failure [to seek immediate medical attention for Timothy] is both wilful and wanton, malicious and corrupt arising solely from a systemic need to avoid publicity as an unsafe school system ...”; and “this failure to seek immediate medical attention for Timothy] ... is both wilful and wanton, malicious and corrupt arising from a systemic need to avoid publicity as an unsafe school system.”
Judgment reversed.


All the Justices concur.
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HAZELWOOD
v.
ADAMS et al.

No. A98A0971.
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Student sued high school principal and football coach to recover for wrist injury sustained while cutting weeds as discipline for taking part in prank. The Superior Court, Floyd County, Salmon, J., entered summary judgment for defendants, and student appealed. The Court of Appeals, Smith, J., held that: (1) genuine issue of material fact existed as to whether coach acted with actual malice in his disciplining of student, precluding summary judgment on grounds of official immunity, and (2) defect in notice of appeal precluded consideration of summary judgment for principal.

Judgment reversed.
Andrews, C.J., filed a dissenting opinion.

**148 *614 Mundy & Gammage, John S. Husser, Cedartown, for appellant.

Law Offices of Richard W. Littlefield, Jr., Steven J. Misner, Donald J. Grate, Atlanta, for appellees.


*607 SMITH, Judge.
Thomas Hazelwood, a student at Coosa High School, brought this action against Rick Howard, the school's principal, and Steve Adams, the football coach, to recover for personal injuries suffered while he was being disciplined. The trial court granted both Howard's and Adams's motions for summary judgment, and Hazelwood appeals. For the reasons that follow, we do not consider the summary judgment granted in favor of Howard. We conclude, however, that the summary judgment in favor of Adams must be reversed because issues of fact remain for jury resolution regarding whether Adams acted with actual malice.
[1] 
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1. OCGA § 5-6-37 requires that the notice of appeal “shall set forth ... a concise statement of the judgment, ruling, or order entitling the appellant to take an appeal.” The trial court granted Howard's motion for summary judgment on August 28, **149 1997 and that of Adams on December 2, 1997. We recognize that a litigant has the option of appealing a grant of summary judgment that does not dispose of the entire case either at the time it is issued or at the conclusion of the litigation. Culwell v. Lomas & Nettleton Co., 242 Ga. 242, 243, 248 S.E.2d 641 (1978); McConnell v. Moore, 232 Ga.App. 700, 701, 503 S.E.2d 593 (1998). But the litigant must still specify each order appealed. That was not done here. The notice of appeal recites that “Hazelwood hereby appeals ... from the Order of the Superior Court of Floyd County, dated December 2, 1997,” which is the order granting summary judgment to Adams. We therefore consider only that judgment. See Blackwell v. Cantrell, 169 Ga.App. 795(1), 315 S.E.2d 29 (1984).
[3] 


 HYPERLINK "http://web2.westlaw.com/result/documenttext.aspx?vr=2.0&rp=%2fWelcome%2fGeorgia%2fdefault.wl&effdate=1%2f1%2f0001+12%3a00%3a00+AM&sskey=CLID_SSSA36010256&cxt=DC&fmqv=s&rlti=1&ss=CNT&rs=WLW8.01&eq=Welcome%2fGeorgia&rltdb=CLID_DB36010256&db=GA-CS&cnt=DOC&fn=_top&sv=Split&n=1&scxt=WL&cfid=1&rlt=CLID_QRYRLT37010256&origin=Search&mt=Georgia&service=Search&query=whether+coach+is+immune+from+suit+for+making+students+cut+grass+with+scissors&method=WIN" \l "F41998244997#F41998244997" 
[4]
 

2. In reviewing the grant or denial of summary judgment, this court conducts a de novo review of the evidence. Goring v. Martinez, 224 Ga.App. 137, 138(2), 479 S.E.2d 432 (1996); Gaskins v. Hand, 219 Ga.App. 823, 824, 466 S.E.2d 688 (1996). Viewed under the standard of Lau's Corp. v. Haskins, 261 Ga. 491, 405 S.E.2d 474 (1991), *608 with all inferences in favor of Hazelwood, the evidence showed that Hazelwood, a senior, participated in the 1995 “senior prank” at the high school. A group of students went to the campus during the evening of May 20, 1995. The group split in two, with one faction releasing live chickens into the school through a window that had been left unlocked. Four students, including Hazelwood, proceeded to the football field. There, one student, Leaser, removed a gasoline can from a storage shed. While Hazelwood and the others watched, Leaser poured the gasoline onto the center of the football field in an effort to make the figure “95”. Leaser then lit the gasoline and the four students ran.
The students' identities were discovered eventually and Hazelwood was required to take part in a workday at the school one Saturday along with all of the other prank participants. In addition, Principal Howard directed Hazelwood and Leaser to report to Coach Adams after school each day for a week to work under his direction as punishment for damaging the football field. Hazelwood was informed that if he did not fulfill this task, he would not be allowed to participate in graduation exercises. Howard instructed Adams that Hazelwood and Leaser were both to work five hours for him around the football field.
Hazelwood did not report to the coach on Monday, as directed. But he and Leaser did report on Tuesday. Upon arriving at the field, Leaser and Hazelwood were both given “rusty old” household scissors by Adams, and they were told to cut the weeds under the visitors' bleachers. Hazelwood offered to buy gasoline for the weedeater and use it, but Adams declined. Adams watched the boys cut grass for a few moments and then left to mow the field on a riding mower. The weeds were very thick and difficult to cut, and the two students cut the weeds for over an hour. Hazelwood attempted to kneel to cut the weeds, but Adams insisted that both boys stand while cutting and allowed no rest breaks. Hazelwood had blisters on his hand and his wrist was swollen when he arrived home. Hazelwood said his wrist began to hurt while he was cutting the weeds, but he did not tell Adams. His mother took him to the emergency room, where he was given a brace and pain medication. Thereafter, he was not required to do anything as discipline that involved his wrist. When he came to school with the brace on his wrist, however, Coach Adams made fun of him.
[5] 

Adams raised the defense of official immunity. This defense applies to government officials and employees sued in their official capacities. Hemak v. Houston County School District, 220 Ga.App. 110, 112, 469 S.E.2d 679 (1996). The immunity shields government officials and employees from acts that are discretionary, are done in the course of official duty, and are performed without wilfulness or *609 actual malice. It does not shield acts that are purely ministerial. Id.; Gilbert v. Richardson, 264 Ga. 744, 752(6), 452 S.E.2d 476 (1994). In order to avoid summary judgment, therefore, Hazelwood must show either that Adams's acts in administering discipline to him were ministerial in nature or that they were done with wilfulness or actual malice.
**150 [6] 


 HYPERLINK "http://web2.westlaw.com/result/documenttext.aspx?vr=2.0&rp=%2fWelcome%2fGeorgia%2fdefault.wl&effdate=1%2f1%2f0001+12%3a00%3a00+AM&sskey=CLID_SSSA36010256&cxt=DC&fmqv=s&rlti=1&ss=CNT&rs=WLW8.01&eq=Welcome%2fGeorgia&rltdb=CLID_DB36010256&db=GA-CS&cnt=DOC&fn=_top&sv=Split&n=1&scxt=WL&cfid=1&rlt=CLID_QRYRLT37010256&origin=Search&mt=Georgia&service=Search&query=whether+coach+is+immune+from+suit+for+making+students+cut+grass+with+scissors&method=WIN" \l "F71998244997#F71998244997" 
[7]
 

(a) “A ministerial act is commonly one that is simple, absolute, and definite, arising under conditions admitted or proved to exist, and requiring merely the execution of a specific duty. A discretionary act, however, calls for the exercise of personal deliberation and judgment, which in turn entails examining the facts, reaching reasoned conclusions, and acting on them in a way not specifically directed.” (Citations and punctuation omitted.) Parrish v. Akins, 233 Ga.App. 442, 443, 504 S.E.2d 276 (1998). “The task of school officials to monitor, supervise, and control students is a discretionary action protected by the doctrine of official immunity.” (Citations and punctuation omitted.) Payne v. Twiggs County School Dist., 232 Ga.App. 175, 177(2), 501 S.E.2d 550 (1998). See also Daniels v. Gordon, 232 Ga.App. 811, 813(2), 503 S.E.2d 72 (1998); Wright v. Ashe, 220 Ga.App. 91, 94, 469 S.E.2d 268 (1996).
[8] 

In this case, the principal had initially decided no punishment was merited by the chicken incident because no damage was done to the building. After becoming aware of the fire damage to the football field, however, he decided he should learn the identities of the participating students and then discipline them, thereby demonstrating the discretionary nature of his actions. Upon identifying Hazelwood and Leaser, the principal called their parents and the police. After talking to Mrs. Hazelwood and the others, he decided to impose school discipline and did not pursue formal charges. Regarding the after school work, the type of work to be performed by the two students was left to the coach's discretion. The principal said: “I had turned that over to Coach Adams. [He] was to contact those two kids and make arrangements for them to do their time.” It is apparent that Coach Adams's actions were discretionary in nature; they were dependent on his needs as a football coach, his judgment as to the work required for their five hours, and the need to punish the two boys for their actions.
Art. I, Sec. II, Par. IX (d) of the Georgia Constitution provides that officials “may be liable for injuries and damages if they act with actual malice or with actual intent to cause injury in the performance of their official functions.” Because Hazelwood made no allegation that Coach Adams acted with actual intent to cause injury, in this case Adams would be entitled to official immunity unless Hazelwood showed that he acted with actual malice.
(b) The Supreme Court has stated that in the context of official *610 immunity, as opposed to that of slander, the term “ ‘actual malice’ requires a deliberate intention to do wrong.” Merrow v. Hawkins, 266 Ga. 390, 391, 467 S.E.2d 336 (1996). The court noted that the term “actual malice” is found in the criminal law and is not typically used in civil litigation, and that the use of the modifier “actual” in the 1991 amendment to the Constitutional provision must be interpreted to exclude “implied malice,” which is “conduct exhibiting a ‘reckless disregard for human life.’ [Cits.]” Id. at 392(2), 467 S.E.2d 336.
The Constitution, however, also phrases the requirement in the disjunctive, requiring “actual malice” or “actual intent to cause injury” to defeat a defense of official immunity. Teston v. Collins, 217 Ga.App. 829, 830(1), 459 S.E.2d 452 (1995). We therefore cannot assume that “actual malice” is identical to “actual intent to cause injury.” As the Supreme Court noted in Merrow, Black's Law Dictionary defines “actual malice” as “express malice or malice in fact.” Merrow, supra at 392, 467 S.E.2d 336. And “malice in fact” may be “[e]xpress or actual malice. Ill will towards a particular person.” (Emphasis supplied.) Black's Law Dictionary 957 (6th ed.1990).
[9] 

With this definition in mind, we have reviewed the evidence presented, mindful of the purpose of the summary judgment procedure, which affords parties a prompt resolution of their case when the pleadings and all evidence properly considered, together with the reasonable inferences therefrom, show that no issue of material fact exists. It is intended to avoid unnecessary and useless trials and to filter out sham issues from those that are genuine. See Bowers v. Jim Rainwater Builder &c., 203 Ga.App. 254, 255, 416 S.E.2d 832 (1992); Boston Ins. Co. v. Barnes, 120 Ga.App. 585, 589, 171 S.E.2d 626 (1969). In this case, we conclude that the issue of whether Adams acted with actual malice is a genuine issue.
**151 Hazelwood's testimony, while it may have been slightly confusing, shows that he believed Coach Adams acted with ill will towards him. A reasonable person, or a jury, might well agree. Certainly, some punishment was appropriate for a senior prank that at least temporarily destroyed school property. But Hazelwood testified that the coach had called him a “pussy” for damaging the football field and had made cutting motions with his hand directed at Hazelwood while Hazelwood was in study hall prior to reporting. He also testified that Adams had engaged in “constant badgering” of him, even before the senior prank. Hazelwood testified on his deposition that he had been in the coach's biology class and the coach verbally and physically abused him and “got a real big kick out of it.” In his affidavit, however, Adams stated that Hazelwood was never in his class, and the only knowledge he had of Hazelwood was as a member of the school basketball team. Adams stated he did not “haze, harass, ridicule, insult or belittle” Hazelwood or call him names, but Hazelwood *611 testified that Adams called him a “pussy.” The testimony from Hazelwood was not so self-contradictory that it entitled the trial court to disregard it. And a reasonable inference arising from Hazelwood's testimony is that Adams may have been acting with ill will.
Other evidence, some of which was undisputed, and the reasonable inferences drawn from that evidence also suggest ill will: Adams's choice of rusty, dull scissors for cutting the weeds; his insistence that Adams stand while cutting the weeds; and his refusal to allow Hazelwood to buy gas for the weedeater. The possibility of ill will is also suggested by Hazelwood's testimony that when he came to school with a brace on his wrist after injuring it carrying out Adams's assignment, Adams made fun of him. A reasonable inference from this evidence is that Adams had more on his mind than having the weeds cut despite having no fuel for the weedeater, as he testified.
If Adams is to rely on the official immunity granted him as a public school teacher to obtain a summary judgment, he must show without dispute that he acted properly in such a position of public trust. Here, the evidence raises a question of whether he did so. This evidence differs from that presented in the other school cases, where no actual malice was found. See, e.g., Daniels v. Gordon, supra (teacher merely grasped face of disruptive student momentarily, to ensure he was looking at her); Crisp County School System v. Brown, 226 Ga.App. 800, 487 S.E.2d 512 (1997) (teacher merely instructed student “to try” after student told teacher she did not believe she could traverse monkey bars); Caldwell v. Griffin Spalding County Bd. of Ed., 232 Ga.App. 892, 503 S.E.2d 43 (1998) (physical precedent only) (issue was school officials' knowledge of football team hazing).
Here, in contrast, evidence was presented which, if believed, showed that a teacher previously engaged in bullying behavior and that he intentionally devised a punishment that was not only demeaning but had the potential to hurt the student. Of course, this testimony was disputed; Coach Adams denied that he “badgered” Hazelwood. Indeed, he denied even knowing him personally. The trial court apparently chose to resolve this conflict, and this was error. A jury must decide this issue. We therefore reverse the trial court's grant of summary judgment to Coach Adams.
Judgment reversed.


POPE, JOHNSON, P.JJ., BEASLEY, RUFFIN, JJ. and HAROLD R. BANKE, Senior Appellate Judge, concur.

ANDREWS, C.J., dissents.



ANDREWS, Chief Judge, dissenting.
While I concur fully in Divisions 1 and 2(a) of the majority, I must respectfully dissent to Division 2(b), because I believe that there is insufficient evidence of actual malice on the part of Coach *612 Adams toward Hazelwood to merit a trial and that he was entitled to summary judgment.
I note that, although the 1991 amendment to Art. I, Sec. II, Par. IX of the Georgia Constitution provides that officials may be liable if they act with “actual malice or with actual intent to cause injury in the performance of their official functions[,]” Hazelwood**152 made no allegation that Coach Adams acted with actual intent to cause injury, only that he “acted intentionally, deliberately, knowingly and/or with careless disregard for the consequences thereof” in assigning Hazelwood to cut grass with dull scissors, an allegation that amounts, at most, to implied malice, not actual intent to cause injury.
In support of his motion for summary judgment, Adams submitted his unequivocal statement that he did not intend to injure Hazelwood, had no reason to believe that this use of scissors would injure him, and “did not act out of anger, vengeance or malice.”
In addition to the facts set out in the majority, Hazelwood's testimony in May 1997 regarding the issue of malice and intent to injure is set out in detail here: “Q. [W]hat facts or information do you have that Coach Adams intentionally gave you the scissors with the idea that you would hurt your wrist? ... A. They weren't grass shears-cutting-for grass or garden tools at all. They were school scissors to cut paper. Q. But is it your testimony that Coach Adams gave you the scissors intending to hurt you? A. I believe so. Q. Why? A. They were dull and just old, like the worst pair of scissors you ever seen-possibly could imagine to give someone to cut grass with. Q. [I]t's your opinion that he gave you the scissors with the express purpose of hurting your wrist? A. Maybe not to hurt my wrist but to somewhat teach me a less[on] in his mind. Q. So maybe he was negligent and careless, too, like the principal? A. Yes. Q. So it's your contention that in giving you the dull scissors and telling you to cut grass with dull scissors he was negligent? A. Yes. Q. And he was careless? A. Correct. Q. And he shouldn't have done that? A. Correct. Q. But as far as giving you the scissors with the sole purpose of injuring your wrist or any other part of your body, you don't believe he did that? A. He wouldn't probably-would not know what was going to happen.” (Emphasis supplied.)
Additionally, Hazelwood had given an earlier deposition in his federal lawsuit in December 1996. There, he testified: “Q. Do you know that he was being merely negligent or careless, or do you feel that he was being malicious and intentional in what he did to you? A. Yes.... Q. And the basis for that is what? A. He thought about what he was going to do before he did it. Premeditated. Q. In other words, the motioning to you at some time before the scissors incident ... and then him actually having you do it that day indicates to you intentional or malicious-A. Yes. Q. Is there anything else that goes *613 into the feeling that he was intentional or malicious as opposed to merely being careless or negligent? A. Just the constant badgering that he did on me that I figured he didn't like me. So I knew that there was going to be some type of punishment, severe punishment, that I would have to do.... Q. Do you have any reason to know or to suspect that Coach Adams could anticipate that you would have seriously injured yourself when he handed you the scissors and told you to go cut the weeds and the grass with the scissors? ... A. Well, I don't think he would have done it if he didn't think that it wouldn't have hurt me somehow. But I don't think he knew what, you know, was going to happen.” (Emphasis supplied.)
At best, this testimony is self-contradictory. “ Prophecy Corp. [v. Charles Rossignol, Inc., 256 Ga. 27, 343 S.E.2d 680 (1986) ] stands for the position that self-contradictory testimony is construed against the equivocator, absent a reasonable explanation for the contradiction. Id., 256 Ga. at 30(2) [343 S.E.2d 680]. The holding ... is based on directed verdict and summary judgment cases which clearly state that the opposing party is entitled to judgment only where the favorable portion of the party's self-contradictory testimony ‘is the only evidence of his right to recover....’ (Emphasis supplied.) Id. at 28(1) [343 S.E.2d 680].” Korey v. BellSouth Telecommunications, 269 Ga. 108, 109, 498 S.E.2d 519 (1998). See also Lipton v. Warner, Mayoue &c., 228 Ga.App. 516, 517(1), 492 S.E.2d 281 (1997).
Here, unlike in Korey, there is no other evidence of malice put forth except Hazelwood's testimony. Even assuming, however, that this testimony is not contradictory, the most that it shows is that Coach Adams and Hazelwood had a bad relationship and that **153 the coach used a method of cutting grass that was more punishment than intended to accomplish the task of cutting the grass and weeds. This is legally insufficient to show actual malice.
In Merrow v. Hawkins, 266 Ga. 390, 467 S.E.2d 336 (1996), the trial court had denied summary judgment on the ground of official immunity because, while the defendant had not acted with ill will or actual intent to injure, there had been a showing of reckless disregard for the safety of others. In rejecting this standard, the Supreme Court found that “in that context [official immunity], ‘actual malice’ requires a deliberate intention to do wrong. ... While we recognize that our courts have defined ‘malice’ as involving reckless disregard for the rights of others, [cits.], it is ‘actual malice,’ not mere ‘malice,’ that is addressed in the 1991 amendment to Art. I, Sec. II, Par. IX. We find the term ‘actual malice,’ as set forth in the 1991 amendment, to denote ‘express malice or malice in fact.’ Black's Law Dictionary, 6th ed. (1990). Express or actual malice ... is found in criminal law and has long been distinguished from ‘implied malice,’ a term which has been defined to mean conduct exhibiting a ‘reckless disregard for *614 human life.’ [Cits.]” (Emphasis supplied.) Id. at 391, 392(2), 467 S.E.2d 336. See also Smith v. Little, 234 Ga.App. 329, 506 S.E.2d 675 (1998).
Actual malice does not encompass conduct exhibiting a reckless disregard for human life or the safety of others, which is the most that Hazelwood has alleged and shown. Daniels v. Gordon, 232 Ga.App. 811, 503 S.E.2d 72 (1998); Crisp County School System v. Brown, 226 Ga.App. 800, 487 S.E.2d 512 (1997); Caldwell v. Griffin Spalding County Bd. of Ed., 232 Ga.App. 892, 503 S.E.2d 43 (1998).
Therefore, I believe summary judgment for Coach Adams was appropriate and should be affirmed.
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SMITH, Presiding Judge.

[1] 

*731 In this appeal, we revisit the issue of official immunity with respect to school employees. K.L., the six-year-old daughter of appellant Antuan Smith, was abducted from Cook County Primary School by her noncustodial father. The trial court granted summary judgment in favor of the school principal and the school receptionist, Stacey McDowell, concluding that these defendants were immune from liability under the doctrine of official immunity because they were performing discretionary functions at the time of the incident. Smith appeals only the grant of summary judgment to McDowell. Because McDowell's acts were entirely ministerial and therefore not within the scope of official immunity, we reverse.
*732 Construed in favor of the nonmovant, Reece v. Turner, 284 Ga.App. 282, 283, 643 S.E.2d 814 (2007), the evidence shows that Smith enrolled K.L. in Cook County Primary School in August 2005. Smith told the school secretary, who is not a party to this appeal, that Smith's estranged husband, Sidney Ledgester, had abducted the child in the past and should not have any contact with her. The secretary did not place a warning to this effect on the child's registration form or enter it into the school's computer system. The registration form states, however, that the only persons authorized to check the child out of school, other than Smith, are K.L.'s grandmother and aunt.
As the school receptionist, McDowell was responsible for checking children out of school. Before releasing any student to anyone other than a parent she knew, McDowell was supposed to check the child's registration form, also called a student information card, to verify that the person picking up the child was authorized to do so. McDowell repeatedly and positively testified that she had no discretion with regard to this procedure; she was required to check the card, and she was required to consult an administrator if the card did not list the person seeking to check out the child, even if she received a note or a fax.
On November 11, 2005, McDowell received a telephone call and a fax from a woman posing as Smith, instructing her to release K.L. to Ledgester. McDowell testified that the woman told her to request Ledgester's identification when he arrived, and she did so. McDowell searched for K.L.'s information card in order to determine if Ledgester was listed on it, but she was unable to locate the card. McDowell found K.L.'s classroom by checking her file in the school's computer system, which contained no warning about Ledgester.FN1 McDowell called K.L.'s teacher, who sent the child to the office. She recognized her father and was happy to see him, and McDowell released K.L. to him. Later in the day, K.L.'s grandmother called to ask why the child had not been on the school bus, and McDowell then realized that the fax was a forgery.
FN1. It does not appear, however, that McDowell made any further attempt to locate K.L.'s information card once she had identified the child's classroom.

McDowell explained that she did not follow the required procedure because K.L.'s card had been filed according to the child's teacher, not alphabetically, and the child had changed teachers and McDowell was unaware of the change. McDowell testified that she should have gone to an administrator to determine how to handle the situation. However, the principal was out of the office and McDowell *733 did not know where the vice-principal was, although the principal testified that the vice-principal was at the school.

According to the school's principal, there were written procedures in place at the time of the incident that required that all student information cards be filed alphabetically and that an administrator be consulted before any faxed note was accepted prior to checking out a student. McDowell testified that she was not aware of the existence of written procedures until after this incident, when Timmie Baker showed them to her. McDowell received a letter of reprimand from the school for failing to follow procedures.
In her sole enumeration of error, Smith contends that the trial court erred in determining that McDowell's actions were discretionary and thus shielded by official immunity. We agree.
**96 [2] [3] Under Georgia law, “public officials are immune from damages that result from their performance of discretionary functions, unless those functions were undertaken with malice or intent to cause injury.” (Citation and punctuation omitted.) Harper v. Patterson, 270 Ga.App. 437, 440(2), 606 S.E.2d 887 (2004). Absent malice or intent to injure, which are not alleged here, public school officials and employees may be held personally liable only for the negligent performance of ministerial acts. Wright v. Ashe, 220 Ga.App. 91, 92, 469 S.E.2d 268 (1996).
[4] [5] In a recent decision, the Georgia Supreme Court reiterated that a ministerial duty is “simple, absolute, and definite, arising under conditions admitted or proved to exist, and requiring merely the execution of a specific duty,” while a discretionary duty requires “the exercise of personal deliberation and judgment, which in turn entails examining the facts, reaching reasoned conclusions, and acting on them in a way not specifically directed.” (Citations omitted; emphasis supplied.) Murphy v. Bajjani, 282 Ga. 197, 199(1), 647 S.E.2d 54 (2007). As we observed in Joyce v. Van Arsdale, 196 Ga.App. 95, 395 S.E.2d 275 (1990), we must distinguish between “rule making or deliberation” in a supervisory capacity and “a specific task which became necessary after the discretionary decision” was made. Id. at 97, 395 S.E.2d 275. “[T]he execution of a specific task is characterized as ministerial even though the manner in which it is accomplished is left to the employee's discretion.” (Citation omitted.) Id.
McDowell asserts that her decision not to follow the policy in this case constituted gathering facts and exercising her judgment. But application of that argument here requires the conclusion that a school employee is “gathering facts” even when following the simplest instructions and that failure to follow such instructions constitutes “exercising judgment.” Under that view, any school employee who disobeys an explicit, unambiguous written policy would be exercising discretion in doing so. This stands the plain *734 language of the law on its head. As the Supreme Court of New Hampshire observed, “it would be difficult to conceive of any official act, no matter how directly ministerial, that did not admit of some discretion in the manner of its performance, even if it involved only the driving of a nail.” (Citations and punctuation omitted.) Hacking v. Town of Belmont, 143 N.H. 546, 552(I), 736 A.2d 1229 (1999).
The rules of official immunity should be consistently applied to all state actors, including the distinction between ministerial and discretionary acts. Yet it is plain upon a review of recent decisions that a de facto absolute immunity for school employees has developed gradually across the last decade. Not one recent case exists in which the Georgia courts have found a ministerial duty on the part of a school employee.
The appeal before us, however, presents a clear example of a ministerial function. In Murphy, supra, the Georgia Supreme Court reversed the Court of Appeals' holding that a statutory mandate to “create a school safety plan” was ministerial. But the action the school officials failed to take in Murphy involved a clear discretionary duty in determining what the safety plan should include and taking actions not specifically directed. Id., 282 Ga. at 199-200, 647 S.E.2d 54. In the case before us, in contrast, there was a hard and fast policy with no exceptions, a policy which explicitly allowed for no discretion. The receptionist repeatedly and positively testified that she had no discretion. The child was not to be released without consulting the card. The receptionist released the child without consulting the card. If the parent sent a fax request for release, the receptionist was instructed to consult an administrator. She did not. Her conduct constitutes not one, but two violations of absolute and ministerial duties: She failed to act in a way that was specifically directed.
While other decisions of this court have stretched the concept of a discretionary act in school cases to its outermost limits, those decisions can and should be distinguished on their facts. In Harper v. Patterson, supra, students' parents argued that the statutory duty of a teacher to supervise an aide in the classroom was violated when the aide molested the students. Id., 270 Ga.App. at 440(2), 606 S.E.2d 887. But that case involved a **97 discretionary, general supervision, not a specific policy. Similarly, Payne v. Twiggs County School Dist., 232 Ga.App. 175, 177(2), 501 S.E.2d 550 (1998), involved a failure to discipline a student who brought a knife onto a school bus-once again, a general exercise of discretion in determining when and how to penalize a student for violation of the school rules.
In Leake v. Murphy, 274 Ga.App. 219, 617 S.E.2d 575 (2005) (overruled on other grounds in Murphy v. Bajjani, supra), plaintiffs claimed “negligent failure to implement and enforce measures designed to control access to the school as well as to monitor people *735 entering the school under a sign-in policy developed a year earlier.” Id. at 220, 617 S.E.2d 575. We held that “the failure of defendants ... to monitor the entrance lobby to guard against assailants like Hagaman is a ‘complete failure to perform a discretionary act.’ ” Id. at 226(3), 617 S.E.2d 575. Leake was not merely a failure to enforce a sign-in policy, but specifically a failure to enforce that policy by devising a method of monitoring the entrance to the school-a discretionary act.
In Reece v. Turner, supra, a teacher molested a female student and was placed on probation by the school. The school did not report the incident to child protective services as required by state statute, but instead prepared an internal memorandum placing “certain requirements and restrictions” upon the teacher as a condition of continued employment. (Punctuation omitted.) Id., 284 Ga.App. at 284, 643 S.E.2d 814. These restrictions included: “An instructor must [always] be supervising any activity where students are present. You are never to be alone with a student; the presence of an instructor will be required.” (Punctuation omitted.) Id. The teacher violated these restrictions and molested another student.
This court held that violations of the internal memorandum did not involve ministerial acts on the part of the principal and department director, reasoning that,
although framed in those terms, the crux of Turner's complaint against the appellants is that they negligently failed to supervise Turner as a student and Spaur as an employee in a manner sufficient to protect Turner from molestation. As such, this case is controlled by our precedent holding that the making of decisions regarding the supervision of students and school personnel is a discretionary function requiring personal deliberation and judgment.

(Citations and punctuation omitted.) Reece v. Turner, supra 284 Ga.App. at 285(1), 643 S.E.2d 814.
But Reece should be distinguished because, once again, the alleged misconduct involved the principal and department head's general duty to supervise and enforce the restrictions on the teacher's employment. This duty required the exercise of discretion, deliberation, and judgment with regard to how, when, and by whom the guidelines would be enforced. Additionally, the teacher, not his supervisors, violated the restrictions on his continued employment.
Perkins v. Morgan County School Dist., 222 Ga.App. 831, 833-834(1), 476 S.E.2d 592 (1996), involved an alleged failure to follow a sign-out policy. At first glance, it appears to be on all fours with this case, but the facts in Perkins are distinguishable from those presented here in several crucial respects. The stated policy was *736 somewhat elastic, and the school secretary understood that she had discretion to interpret it. Id. at 832, 476 S.E.2d 592. The policy provided that a parent “or authorized person” was to sign the child out, unless the child drove a car to school. A parent gave permission by telephone for her child to leave school and walk to her sister's house to babysit. Id.

 HYPERLINK "http://web2.westlaw.com/result/documenttext.aspx?fields=DA(AFT+12%2f31%2f2007)&rltdb=CLID_DB4375150297106&effdate=1%2f1%2f0001+12%3a00%3a00+AM&db=GA-CS&service=Search&sskey=CLID_SSSA6775150297106&ss=CNT&fmqv=c&rlti=1&sv=Split&cxt=DC&method=WIN&origin=Search&query=whether+school+district+is+protected+by+immunity&mt=Georgia&eq=Welcome%2fGeorgia&n=3&utid=1&sri=180&rlt=CLID_QRYRLT978251297106&vr=2.0&rp=%2fWelcome%2fGeorgia%2fdefault.wl&cnt=DOC&cfid=1&scxt=WL&rs=WLW9.05&fn=_top" \l "B00222016528045" FN2 A parent did not sign the child out, but the secretary exercised her discretion to allow permission to be given by telephone. The child was murdered by a stranger en route. We held that the policy allowed the secretary to exercise discretion to release a student on a telephone call instead of in person and that she was an “authorized person” to sign the student out. Id. at 835, 476 S.E.2d 592.
FN2. As in the case before us, there appears to be some suggestion that the telephone call was a fraud. But that does not explicitly appear in the opinion.

**98 Outside the school context, Georgia courts have clearly recognized ministerial acts, including those taken by supervisors. See Van Arsdale, supra (county road superintendent negligently placed road barrier); Hicks v. McGee, 283 Ga.App. 678, 642 S.E.2d 379 (2007) (superior court clerk failed to report sentence to Department of Corrections); Clive v. Gregory, 280 Ga.App. 836, 635 S.E.2d 188 (2006), aff'd, Gregory v. Clive, 282 Ga. 476, 651 S.E.2d 709 (2007) (county building inspector failed to inspect); Happoldt v. Kutscher, 256 Ga.App. 96, 98-99(1), 567 S.E.2d 380 (2002) (subdivision review officer failed to inspect). There should be no special category of absolute immunity for school employees. The effective elimination of ministerial acts on the part of school employees appears to be unique to Georgia because other jurisdictions that recognize the distinction have found ministerial conduct in the school context.FN3
FN3. See, e.g., Hacking, supra (failure to control basketball game); Kolaniak v. Bd. of Ed. etc., 28 Conn.App. 277, 610 A.2d 193 (1992) (failure to clear school walkways); Rupp v. Bryant, 417 So.2d 658, 665 (Fla.1982) (failure to supervise school club to prevent hazing); Hill v. Galesburg, etc. School Dist. 205, 346 Ill.App.3d 515, 520, 281 Ill.Dec. 931, 805 N.E.2d 299 (2004) (failure to provide eye protection in chemistry lab); Nero v. Kansas State Univ., 253 Kan. 567, 587-588, 861 P.2d 768 (1993) (failure to protect from sexual assault in dormitory); Schwindel v. Meade County, 113 S.W.3d 159, 169 (Ky.2003) (failure to properly construct or maintain bleachers); Larson v. Independent School Dist. etc., 289 N.W.2d 112, 120 (Minn.1980) (failure to “spot” student properly in gymnastics class); Younger v. Buckeye Local School Dist., 1992 WL 161163, 1992 Ohio App. LEXIS 3607 (1992) (failure to maintain bleachers); Haney v. Bradley County Bd. of Ed., 160 S.W.3d 886, 900-901 (Tenn.App.2004) (failure to enforce school sign-out policy); Myers v. Doe, 52 S.W.3d 391, 396 (Tex.App.2001) (failure to enforce safety plan).

On the one hand, the General Assembly requires that parents entrust their small children to the public schools, unless they have the resources to educate them privately or at home. OCGA § 20-2-690.1. On the other hand, our courts increasingly allow school employees to avoid responsibility for all harm to the children placed in their custody by law. At some point, this accelerating trend must come to a halt. Otherwise, the most flagrant failure to follow any *737 school policy, no matter how plainly and unambiguously stated, is “discretionary” and therefore without legal consequences. Such a decision abrogates the constitutional right of citizens to seek redress for injuries inflicted by the ministerial acts of school employees, especially upon young children who are not capable of caring for themselves or exercising judgment. If Georgia school employees are to be clothed with absolute immunity under any and all circumstances, that is a decision to be made by the Georgia General Assembly; it is not the function of this, or any, court.

Judgment reversed.


MIKELL and ADAMS, JJ., concur.
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McDowell v. Smith, (Ga.) 

	July 2, 2009: Torts - Receptionist's release of student from school to father who was not authorized to pick up child was ministerial duty for which receptionist was not entitled to official immunity. 

A school receptionist's early release of a student from school to the student's non-custodial father, who was not authorized to pick up the child, was a ministerial duty for which the receptionist was not entitled to official immunity from liability, in an action brought by the student's mother. Pursuant to school policy, before releasing the student, the receptionist was required to check the student's information card to verify that the person picking up the child was actually authorized to do so. The policy also required that if the person seeking to pick up the student was not authorized to do so, the child could not be released and an administrator had to be consulted, and that an administrator had to be consulted in the event of a request by facsimile. The receptionist's obligations to comply with the policy were nondiscretionary.


McDowell v. Smith, --- S.E.2d ----, 2009 WL 1834246, Ga.,2009.  Jun 29, 2009  No. S08G1967.


Background: Student's mother brought action against school receptionist based on claim that receptionist was liable for negligently releasing first-grade student to student's non-custodial father. The Superior Court, Cook County, Dane Perkins, J., entered summary judgment in favor of receptionist, and mother appealed. The Court of Appeals, 292 Ga.App. 731, 666 S.E.2d 94, reversed. 

Holding: On certiorari review, the Supreme Court, Carley, J., held that receptionist's release of student from school to non-custodial father, who was not authorized to pick up child, was ministerial duty for which receptionist was not entitled to official immunity from liability.

Judgment of Court of Appeals affirmed.

Benham, J., filed dissenting opinion.




CARLEY, Justice.
*1 Antuan Smith filed a complaint alleging, among other things, that school receptionist Stacey McDowell is liable for negligently releasing Ms. Smith's first-grade daughter to the girl's noncustodial father. The trial court granted Ms. McDowell's motion for summary judgment, finding that her discretionary actions in releasing the child to the father are protected by official immunity. The Court of Appeals reversed the grant of summary judgment, finding that Ms. McDowell's acts were ministerial, and thus not within the scope of official immunity. Smith v. McDowell, 292 Ga.App. 731, 666 S.E.2d 94 (2008). We granted certiorari to consider this ruling.

[1] On appeal from the grant of summary judgment, this Court must conduct a de novo review of the evidence, and view the undisputed facts in the light most favorable to the nonmoving party. Merlino v. City of Atlanta, 283 Ga. 186, 657 S.E.2d 859 (2008). Viewed in favor of Ms. Smith, the record shows that as the receptionist at Cook County Primary School, Ms. McDowell's duties included checking students out of school early. School policy provided that before releasing a student, she was required to check the student's information card to verify that the person picking up the child was actually authorized to do so. If the person was not listed on the card, the child could not be released, and an administrator had to be consulted. School policy further required her to consult with an administrator about any facsimile request for an early release.

[2]
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[3]
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[4]
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[5] One afternoon, Ms. McDowell received a telephone call and a facsimile note from a woman claiming to be Ms. Smith. The woman requested that Sidney Ledgester, the biological father of K. L., be allowed to pick the child up from school that day. Ms. McDowell looked for, but did not find, K. L.'s information card. She also checked K. L.'s file on the school computer, which contained no information about Ledgester. When Ledgester arrived at the school, Ms. McDowell checked his driver's license to confirm his identity. She then called K. L.'s teacher, who sent the child to the office. K.L. recognized her father and appeared happy to see him. Without consulting an administrator, Ms. McDowell released K.L. to Ledgester. K. L.'s grandmother later called to ask why the child was not on the school bus, and Ms. McDowell then realized that the earlier telephone call and facsimile note had not actually come from Ms. Smith. Ms. McDowell subsequently found the student information card, which did not list Ledgester as a person to whom the child could be released. 

The doctrine of official immunity, also known as qualified immunity, ... "protects individual public agents from personal liability for discretionary actions taken within the scope of their official authority, and done without wilfulness, malice, or corruption." [Cit.] Under Georgia law, a public officer or employee may be personally liable only for ministerial acts negligently performed or acts performed with malice or an intent to injure. [Cit.] The rationale for this immunity is to preserve the public employee's independence of action without fear of lawsuits and to prevent a review of his or her judgment in hindsight. [Cits.] 
*2 Cameron v. Lang, 274 Ga. 122, 123(1), 549 S.E.2d 341 (2001).

[6][7] In this case, there is no evidence that Ms. McDowell acted with malice or an intent to injure. Therefore, the determination of whether she is entitled to official immunity turns on the issue of whether her actions were discretionary or ministerial. "A ministerial act is commonly one that is simple, absolute, and definite, arising under conditions admitted or proved to exist, and requiring merely the execution of a specific duty. A discretionary act, however, calls for the exercise of personal deliberation and judgment, which in turn entails examining the facts, reaching reasoned conclusions, and acting on them in a way not specifically directed." Murphy v. Bajjani, 282 Ga. 197, 199(1), 647 S.E.2d 54 (2007).

Here, Ms. McDowell was not called on to exercise personal judgment, examine facts, reach reasoned conclusions or act in a way not specifically directed. On the contrary, she was merely required to execute specific duties as dictated by the school checkout policies. As the Court of Appeals found, these were hard and fast [policies] with no exceptions, [policies] which explicitly allowed for no discretion. [Ms. McDowell] repeatedly and positively testified that she had no discretion. The child was not to be released without consulting the card. [Ms. McDowell] released the child without consulting the card. If the parent sent a fax request for release, [Ms. McDowell] was instructed to consult an administrator. She did not. Smith v. McDowell, supra at 734, 666 S.E.2d 94. Because Ms. McDowell's mandated actions were simple, absolute and definite, and required the execution of specific tasks without any exercise of discretion, we conclude that they were ministerial functions. Compare Murphy v. Bajjani, supra at 199-200(1), 647 S.E.2d 54 (statutorily-mandated creation of a school safety plan was a discretionary duty because it called for the exercise of personal deliberation and judgment); Henderman v. Walton County Water & Sewerage Auth., 271 Ga. 192, 193(2), 515 S.E.2d 617 (1999) (refusal to flush water lines after complaint by a customer was a discretionary act where no policy required flushing and decision left to judgment of water authority manager).

Ms. McDowell contends that this case is controlled by well-settled Georgia precedent holding that the duty to supervise, control and monitor students is a discretionary function. See Reece v. Turner, 284 Ga.App. 282, 285-286(1), 643 S.E.2d 814 (2007); Harper v. Patterson, 270 Ga.App. 437, 440(2), 606 S.E.2d 887 (2004); Payne v. Twiggs County School Dist., 232 Ga.App. 175, 177(2), 501 S.E.2d 550 (1998). She claims that the Court of Appeals erred in failing to follow this precedent and in relying instead on case law from other jurisdictions. However, the Court of Appeals, while not bound by the decisions of other states, certainly was at liberty to consider foreign authority. Balmer v. Elan Corp. ., 278 Ga. 227, 229-230(2), 599 S.E.2d 158 (2004). Moreover, the Court of Appeals conducted a thorough review of recent Georgia decisions and found that "a de facto absolute immunity for school employees has developed gradually across the last decade. Not one recent case exists in which the Georgia courts have found a ministerial duty on the part of a school employee." Smith v. McDowell, supra at 734, 666 S.E.2d 94. The Court of Appeals then properly determined that the instant case is factually distinguishable from those prior cases involving the discretionary function of supervising students. Smith v. McDowell, supra at 734-736, 666 S.E.2d 94.

*3 In this regard, Ms. McDowell contends that the current case is similar to Perkins v. Morgan County School Dist., 222 Ga.App. 831, 835-836(2), 476 S.E.2d 592 (1996), which held that a secretary's early release of students pursuant to procedures set forth in a school handbook was a discretionary task. However, Perkins is materially different from this case because in Perkins the "rules in the handbook, when properly construed, required [the secretary] to exercise discretion as to the manner in which students were to be dismissed early from school." Perkins v. Morgan County School Dist., supra at 835(2), 476 S.E.2d 592. Conversely, as discussed above, the early release policies in this case did not allow for any exercise of discretion by Ms. McDowell, and instead required her merely to execute specific tasks.

[8] " '(T)he determination of whether an action is discretionary or ministerial depends on the character of the specific actions complained of, not the general nature of the job, and is to be made on a case-by-case basis.' [Cit.]" Reece v. Turner, supra at 285(1), 643 S.E.2d 814. In this case, since the specific actions mandated by school policy are ministerial, the Court of Appeals correctly concluded that they are not within the scope of official immunity.
Judgment affirmed.


All the Justices concur, except BENHAM, J., who dissents.


BENHAM, Justice, dissenting.
I respectfully dissent from the majority's opinion because I believe Ms. McDowell is entitled to official immunity. The majority opinion dismisses longstanding precedent that "monitoring, supervising, and controlling the activities of students is a discretionary act protected by the doctrine of official immunity." Leake v. Murphy, 274 Ga.App. 219(2), 617 S.E.2d 575 (2005), overruled on other grounds by Murphy v. Bajjani, 282 Ga. 197, 647 S.E.2d 54 (2007). Leake is directly applicable to the case at bar. After an incident where a random man entered the school, the school adopted a policy whereby a person was required to stand in the lobby and make sure visitors entering the school signed in at the administration office which was adjacent to the lobby. In addition, the policy required the principal and her two staff people to monitor persons in the lobby by watching the lobby area from the glassed-in administrative office. The policy was in place for a year before the incident giving rise to the suit occurred. On the day of the incident leading to the suit, a mentally-ill man entered the school and severely injured a child. In contravention of the policy, there was no one stationed in the lobby to monitor visitors and the principal and her two staffers also failed to monitor the area from their office. The Court of Appeals held that the principal and her two staffers had official immunity because, although there was a stated policy in place, they could not be held liable for the complete failure to perform a discretionary act. Id. at 226, 617 S.E.2d 575. See also, Reece v. Turner, 284 Ga.App. 282(1), 643 S.E.2d 814 (2007) ("decisions concerning the supervision of students and school personnel are considered discretionary, 'even where specific school policies designed to help control and monitor students have been violated.' ") (citations omitted); Perkins v. Morgan County School Dist., 222 Ga.App. 831(2), 476 S.E.2d 592 (1996) (a discretionary duty is not transformed into a ministerial duty simply because a rule or policy has been promulgated concerning the discretionary activity); Chamlee v. Henry County Bd. of Educ., 239 Ga.App. 183(1), 521 S.E.2d 78 (1999) ("Supervision of students is considered discretionary even where specific school policies designed to help control and monitor students have been violated.")

*4 Monitoring and supervising students includes checking them in and out of school. Perkins v. Morgan County School Dist., supra, 222 Ga.App. 831, 476 S.E.2d 592. See also Wright v. Ashe, 220 Ga.App. 91, 469 S.E.2d 268 (1996) (enforcement of policies regarding students leaving campus is discretionary). As such, Ms. McDowell's failure to adhere to the check-out policy was a failure to perform a discretionary act for which she cannot be held liable. Leake, supra, 274 Ga.App. at 226, 617 S.E.2d 575. Holding otherwise has the effect of deterring non-supervisory employees from working in schools, and other state government positions, for fear of being sued for missteps in following policies designed to perform discretionary acts. [FN1]

Here, Ms. McDowell attempted to adhere to what she believed was the proper policy and procedure, but was hindered by a series of routine omissions. She could not find a warning about releasing the child to the father because another coworker had not entered the warning into the computer; she could not locate the child's information card because she had not been made aware of a new filing system; and she could not locate an administrator for consultation. Ms. McDowell was also the victim of a fraud. Now, because of the day-to-day vagaries of running an office and because we have the benefit of hindsight to critique the breakdown of policy, Ms. McDowell, a school receptionist, stands to take the brunt of personal liability for this unfortunate incident. This result is in contravention of the official immunity doctrine that all state agents, no matter their status, are immune from liability for discretionary acts performed in the scope of their authority. Id. (principal and staff people had official immunity although policy was not followed); Chamlee v. Henry County Bd. of Educ., supra, 239 Ga.App. at 184, 521 S.E.2d 78 (automotive shop instructor supervising students fixing cars had official immunity although policy was not followed); Payne v. Twiggs County School Dist., 232 Ga.App. 175, 177(2), 501 S.E.2d 550 (1998) (because supervising students is a discretionary act, the principal and bus driver were entitled to immunity for failure to enforce weapons policy). Accordingly, I would reverse the judgment by the Court of Appeals and reinstate the grant of summary judgment in favor of Ms. McDowell.
FN1. Alternatively, supervisory employees such as principals, vice principals, and department heads will be forced to perform such tasks as checking students in and out throughout the day, to the detriment of more salient concerns, in order to avoid liability.
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